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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  31a 

Indian  Education  Policies 

October  2. 1979. 

agency:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 
action:  Final  rule. 


summary:  Beginning  on  page  29832  of 
the  May  22, 1979,  Federal  Register  (44 
FR  29632),  there  was  published  a  notice 
of  proposed  rulemaking  to  add  a  new 
Part  31a  to  Chapter  1,  Subchapter  E,  of 
Title  25  of  the  Code  of  Federal 
Regulations.  Part  31a,  Indian  Education 
Policies,  prescribes  the  policies  for  the 
administration  of  ail  BLA  education 
programs  including  the  operation  of  the 
BIA  school  system.  These  changes  are 
required  by  sections  1130  and  1133  of 
the  Education  Amendments  of  1978 
(Pub.  L.  95-561:  25  U.S.C.  2010  and  2013). 
EFFECTIVE  DATE:  November  8, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rick  C.  Lavis,  Deputy  Assistant 
Secretary,  Department  of  the  Interior, 
18th  and  C  Streets,  NW.,  Washington. 
D.C.  (202)  343-7163. 

SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  regulations  is  vested 
in  the  Secretary  of  the  Interior  by  5 
U.S.C.  301  and  Sections  463  and  465  of 
the  Revised  Statutes  (25  U.S.C.  2  and  9) 
and  redelegated  to  the  Assistant 
Secretary  for  Indian  Affairs  by  209 
DM  8. 

The  Task  Force  on  Indian  Education 
Policies,  constituted  by  the  Assistant 
Secretary — Indian  Affairs  to  oversee  the 
preparation  of  these  regulations, 
received  fifty-eight  (58)  comments  on  the 
proposed  regulations,  four  of  which 
were  totally  supportive,  fourteen  of 
which  were  general  or  dealt  with  other 
issues  having  no  specific  reference  to 
policies,  and  forty  of  which  were 
substantive. 

A.  General 

A  number  of  typographical  and 
punctuation  errors  were  corrected. 
Definitions  were  added  for 
“consultation,"  “early  childhood 
eduction.”  “exceptional  education 
programs,"  “Indian  organization"  and 
“Tribal  organization."  The  Task  Force’s 
definition  of  “consultation”  was 
modified  to  eliminate  the  consent 
element  which  it  recommended  since  it 
is  a  consultation  process  rather  than  an 
“advise  and  consent"  situation  which 
legally  pertains.  The  definition  of 
"Indian  Tribe”  or  ‘Tribe"  has  been 


modihed  to  make  it  accord  with  the 
defmition  in  sea  1139  (10)  of  Pub.  L 
95-561. 

A  number  of  Tribes,  particularly  in 
Nebraska  and  in  the  Northwest,  and 
several  agencies  expressed  serious 
concern  over  the  omission  of  speciHc 
policies  regarding  public  schools.  *1110 
Task  Force  discussed  this  issue  at  great 
length  prior  to  Hrst  publication  and 
again,  in  considering  the  comments.  We 
recognize  that  our  authority  is  limited  in 
prescribing  policies  for  public  schools 
since  they  are  governed  by  state  laws 
and  by  locally  elected  school  boards. 
Yet,  we  are  also  anxious  to  reassert  the 
responsibility  of  the  states  for  education 
and  encourage  the  involvement  of 
Indian  people  in  public  education. 

B.  Comments  Adopted 

1.  As  a  result  of  some  confusion  over 
the  applicability  of  these  policies  to 
Tribally  operated  contract  schools, 
several  minor  changes  were  made  in 
Section  31a.l.  Several  commentors 
wanted  to  delete  the  phrase  that  made 
contract  school  compliance  optional  so 
as  to  maintain  uniform  accountability  in 
all  schools.  However,  we  believe  this 
requirement  would  be  in  conflict  with 
the  prerogatives  established  in  Pub.  L. 
93-638  as  well  as  with  the  language 
regarding  standards  in  Section  1121(e)  of 
Pub.  L.  95-561  which  states: 

“(e)  The  Secretary,  through 
contracting  procedures,  shall  assist 
school  boards  of  contract  schools  in  the 
implementation  of  the  standards 
established  under  Subsection  (b)  and 
(c).  if  the  school  boards  request  that 
such  standards,  in  part  ornn  whole,  be 
implemented.  The  Secretary  shall  not 
refuse  to  enter  into  a  contract  with 
respect  to  any  contract  school  on  the 
basis  of  failure  to  meet  such  standards. 
At  the  request  of  a  contract  school 
board,  the  Secretary  shall  provide 
alternative  or  modified  standards  for  the 
standards  established  under  subsections 
(b)  and  (c)  to  take  into  account  the 
needs  of  the  Indian  children  and  the 
contract  school." 

We  assume  that  the  legislative  intent 
was  that  the  same  options  would  apply 
to  policies. 

§  31a.l  Purpose  and  Scope  read: 

“The  purpose  of  this  Part  is  to  state 
that  policies  to  be  followed  by  all 
schools  and  education  programs  under 
the  jurisdiction  of  the  Bureau  of  Indiain 
Affairs.  Contract  schools  operated  by 
Indian  Tribes  or  Alaska  Native  entities 
may  develop  their  independent  policies 
or  may  adhere  to  these,  if  they  so 
choose.  The  adherence  to  the 
appropriate  policies  shall  reflect  the 
best  interests  of  the  student,  the  Federal 
government,  the  tribes  and  Alaska 


Native  entities,  and  shall  be  based  on 
educationally  sound  jud^ent.” 

We  revised  the  second  sentence  to 
reinforce  the  accountability  inherent  in 
a  contract  as  follows: 

"Contract  schools  operated  by  Indian 
tribes  or  Alaska  Native  entities  may 
develop  their  independent  policies, 
consistent  with  contractural  obligations, 
or  adhere  to  these.” 

2.  Several  commentors,  including  a  ‘ 
field  solicitor,  were  concerned  with 
paragraph  31a.4(f)  Religious  Freedom, 
either  because  of  “church-state" 
interference  due  to  the  use  of  the  term 
“promote"  or  because  of  some  tribes’ 
not  wanting  schools  involved  in 
religious  and  cultural  matters  which 
they  consider  private.  We  inserted  the 
phrase  “. . .  consistent  with  Tribal  and 
Alaska  Native  entities’  wishes  . . ."  to 
address  the  issue  of  privacy  and  believe 
the  American  Indian  Religious  Freedom 
Act  which  was  already  referenced 
adequately  addresses  the  matter  of 
“church-state”  conflict. 

It  was  pointed  out  that  in  paragraph 
31a.4(g),  Tribal  Rights  Regarding 
Governing  Bodies  and  Planning,  we  had 
said: 

“Develop  with  the  consent  and 
consultation  of  tribes  and  Alaska  Native 
entities  a  plan  to  include  . . The 
commentors  argued  that,  in  the  case  of 
multi-tribal  post-secondary  schools,  it 
would  be  impossible  to  get  the  consent 
of  all  tribes  and  thus  result  in 
discouraging  or  slowing  down  planning 
and  policy  making.  We  agreed  and 
deleted  the  “consent"  phrase. 

3.  In  paragraph  31a.4(h),  Multilingual 
Education,  there  were  several 
suggestions.  One  commentor  felt  the 
programs  and  materials  should  not  be 
used  at  tribal  discretion  but  should  be 
mandatory.  The  Task  Force  disagreed  in 
that  at  least  a  few  tribes  believe  the 
native  language  should  only  be  taught  in 
the  home.  One  tribe  wanted  the  term 
changed  to  “bilingual"  since  only  the 
native  language  and  English  were 
involved.  The  Task  Force  cited  cases  of 
students  with  Spanish,  English  and 
Indian  language  or  more  than  one  Indian 
language  and  English  and  chose  not  to 
change  it.  However,  we  did  add  "school 
boards”  at  the  end  to  read: 

“. . .  which  school  boards.  Tribes  and 
Alaska  Native  entities  may  qse  at  their 
discretion." 

4.  Paragraph  31a.4(i)  read: 

“Choice  of  School.  Afford  Indian  and 

Alaska  Native  students’  the  opportunity 
to  attend  local  day  schools  and  other 
schools  of  choice  and  the  option  to 
attend  boarding  schools  when  the 
students,  parents,  and  tribe  or  Alaska 
Native  village  determine  it  is  in  the 
student’s  best  interest  except  that. 
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residential  schools  shall  not  be  used  as 
substitutes  for  providing  adequate  social 
services  to  Indian  and  Alaska  Native 
families.'*  This  evoked  many  comments. 
Some  did  not  believe  the  tribe  should  be 
involved  in  the  decision  as  to  where  a 
student  attended  school.  One  felt  the 
regulation  implied  the  student  alone 
could  decide,  e.g.  a  3rd  grader.  Several 
expressed  concerns  that  an  open  choice 
of  school  would  make  it  impossible  for 
schools  to  plan  adequately,  (budgets, 
construction,  etc.).  The  clause — "except 
that  residential  schools  shall  not  be 
used  as  substitutes  for  providing 
adequate  social  services  to — families” 
was  interpreted  by  one  conunentor  to 
mean  school  social  services  such  as 
counseling  and  clothing  rather  than 
family  services.  The  language  was 
revised  to  read: 

“Choice  of  School.  A^ord  Indian  and 
Alaska  Native  students  the  opportunity 
to  attend  local  day  schools  and  other 
schools  of  choice  and  the  option  to 
attend  boarding  schools  when  the 
student  and  parent  or  guardian 
determine  it  is  in  the  student’s  best 
interest  and  consistent  with  the 
provisions  of  the  Indian  Child  Welfare 
Act  of  1978  (Pub.  L  95-808]  except  that, 
residential  schools  shall  not  be  used  as 
substitutes  for  providing  adequate  local 
family  social  services.  Each  school  shall 
establish  its  attendance  area  in 
cooperation  with  neighboring  schools." 

Paragraph  31a.4(i),  Choice  of  School, 
just  discussed  above,  deals  with  the 
option  of  attending  local  public  schools. 
We  have  added  the  following  italicized 
phrase  to  paragraph  31a.4(k)(3) 
Advocacy  and  Coordination,  to 
emphasize  specific  program  areas: 

"(k)  Advocacy  and  Coordination. 

“(1)  Serve  as  an  advocate  for  Indian 
Tribes  and  Alaska  Native  entities  in 
education  matters  before  the  Federal, 
state  and  local  governments. 

"(2)  Assume  an  assertive  role  in 
coordinating  comprehensive  support  for 
Indian  and  Alaska  Native  students 
internally  and  htim  other  agencies  in 
education,  mental  and  physical  health, 
juvenile  justice,  job  training,  including 
apprenticeship  programs  and  other 
related  Federal,  state  and  local  program 
services. 

“(3)  Serve  as  an  advocate  and  carry 
out  responsibilities  for  Indian  and 
Alaska  Native  students  in  public  and 
other  non-Bureau  operated  schools 
consistent  with  the  wishes  of  the 
appropriate  Indian  tribes  and  Alaska 
Native  entities,  particularly  in  regard  to 
Impact  Aid  (Pub.  L.  81-874),  Johnson 
O’Malley  and  all  Elementary  and 
Secondary  Education  Act  programs.  ” 

5.  Paragraph  31a.4(l]  read: 


"Student  Assessment.  Establish  and 
maintain  a  program  of  research  and 
development  to  provide  accurate  ad 
culturally  specific  assessment 
instruments  to  measure  student 
performance  in  cooperation  with,  and  at 
the  option  of,  tribes  and  Alaska 
Natives." 

One  commentor's  view  was  that 
student  assessment  is  critical  and 
should  not  be  left  to  the  option  of  tribes. 

The  Task  Force  agreed  and  deleted 
that  phrase  to  make  the  subsection  now 
read: 

“(1)  Student  Assessment.  Establish 
and  maintain  a  program  of  research  and 
development  to  provide  accurate  and 
culturally  specific  assessment 
instruments  to  measure  student 
performance  in  cooperation  with  tribes 
and  Alaska  Native  entities.” 

6.  It  was  pointed  out  by  a  field 
solicitor  that  in  paragraph  31a.4(q)  of  the 
proposed  regulations  the  requirement 
that  tribes  be  notified  of  even  pending 
legal  opinions  would  put  the  Solicitor’s 
Office  or  Attorney  General  in  an 
untenable  position,  since  pending  or 
proposed  opinions  are  often  not 
reflective  of  final  opinions  and 
■publicizing  them  could  have  very 
undesirable  results.  The  Task  Force 
agreed  and  added  the  following 
italicized  phrase. 

"(q)  Tribal  Notification  and 
Involvement  and  Program  Flexibility.  (1) 
Notify  Indian  Tribes  and  Alaska  Native 
entities  of  pending  or  final  Federal 
legislation,  appropriations.  Solicitor’s 
and  Attorney  General’s  opinions,  and 
court  decisions  affecting  bdian  and 
Alaska  Native  education  for  the 
purposes  of  information  and 
consultation  providing  them  ready 
access  at  the  local  level  to  all 
evaluations,  data,  records,  reports,  and 
other  relevant  information,  consistent 
with  the  provisions  of  the  Privacy  and 
Freedom  of  Information  Acts.  ” 

7.  Paragraph  31a.4(t)  Alternative, 
Innovative  and  Exemplary  Programs, 
received  the  comment  that  it  was  fine  to 
encourage  such  programs,  but  Vkithout 
adequate  money  to  develop  and  operate 
them,  it  was  meaningless.  ’Iliis  concern 
was  voiced  repeatedly,  not  just  in 
reference  to  this  policy,  but  to  early 
childhood,  community  school  use.  equity 
funding,  etc.  The  Task  Force  recognized 
this  discrepancy,  but  wants  the  Bureau’s 
policies  to  reflect  the  ideal  world,  not 
the  real  world  of  limited  appropriations. 
We  did  add  the  italicized  language: 

“(t)  Alternative,  Innovative  and 
Exemplary  Programs.  Vigorously 
encourage  and  support  alternative, 
innovative  and  exemplary  programs 
reflecting  tribal  or  Alaska  Native  village 
specific  learning  styles,  including  but 


not  limited  to.  parent-based  early 
childhood  education  programs,  adult 
and  vocational  technical  education, 
library  and  media  services,  special 
education  including  programs  for 
handicapped,  gifted,  and  talented 
students,  summer  programs,  and  career 
development.” 

8.  Paragraph  31a.4(w),  Equal 
Opportimity,  was  amended  by  adding 
the  italicized  phrase  at  the  end  to 
alleviate  several  commentors  concerns: 

"(w)  Equal  Opportunity.  Establish  and 
enforce  policies  and  practices  to 
guarantee  equal  opportunity  and  open 
access  to  all  Indian  and  Alaska  Native 
students  in  all  matters  relating  to  their 
education  programs,  consistent  with  the 
provisions  of  the  Privacy  and  Freedom 
of  Information  Acts. " 

9.  Comments  on  paragraph  31a.4(x) 
raised  the  concern  that  Bureau 
contracting  also  needs  improved 
accountability  and  the  italicized 
material  was  added: 

"(x)  Accountability,  Evaluation  and 
MIS.  (1)  Enforce  a  strict  standard  of 
fiscal,  programmatic  and  contract 
accountability  to  the  tribes  and  Alaska 
Native  entities  and  assist  them  in  the 
development  of  their  own  standards  of 
accountability  and  carry  out  annual 
evaluations  of  all  Bureau-operated  or 
funded  education  programs.” 

10.  Paragraph  31a.4(y)  read; 

“(y)  Accreditation,  ^courage  and 
assist  all  Bureau  and  contract  schools  to 
attain  appropriate  State,  Regional, 

Tribal  or  National  accreditation.” 

Several  people,  particularly  educators, 
felt  that  accreditation  should  be 
required,  not  just  encouraged,  so  as  to 
provide  the  highest  quality  education. 
The  Task  Force  agreed  in  concept,  but 
felt  this  might  be  toq  stringent, 
especially  for  new  schools.  It  was 
decided  that  this  policy  should  be 
reconsidered  within  one  year  after  the 
educational  standards  are  established  to 
determine  if  such  a  requirement  should 
be  enforced.  A  new  subsection  was 
added  to  read: 

"(2)  Assist  and  promote  the 
establishment  of  Indian  regional  and/or 
national  accrediting  associations  for  all 
levels  of  Indian  Education.” 

11.  Paragraph  31a.4(z),  Eligibility  for 
Services  received  considerable 
comment.  It  read: 

"(z)  Eligibility  for  Services.  Serve 
Indian  and  Alaska  Native  students  who 
are  recognized  by  the  Secretary  of  the 
Interior  as  eligible  for  Federal  services, 
because  of  their  status  as  Indians  or 
Alaska  Natives,  whose  Indian  blood 
quantum  is  depee  or  more. 

Several  tribes  favored  the  %  degree 
blood  quantum  requirement;  most  did 
not.  It  was  realized  by  the  Task  Force 
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that  the  Appropriations  Act  language  is 
what  limits  the  Bureau  from  providing 
services  to  those  of  less  than  Vt  degree 
Indian  blood.  Aithou^  the  Task  Force 
proposed  to  change  the  language,  the 
Solicitor's  office  advised  the  language  in 
the  proposed  regulations  is  legally 
required. 

We  had  overlooked  the  need  to  make 
an  exception  in  eligibility  for  children  of 
BIA  personnel  in  isolated  locations.  The 
subsection  was  revised  to  read: 

“(z)  Eligibility  for  Services.  Serve 
Indian  and  Alaska  Native  Students  who 
are  recognized  by  the  Secretary  of  the 
Interior  as  eligible  for  Federal  services, 
because  of  their  status  as  Indians  or 
Alaska  Natives,  whose  Indian  blood 
quantum  is  V*  degree  or  more.  In  the 
absence  of  other  available  facilities, 
children  of  non-Indian  Bureau  personnel 
or  other  non-eligibles  may  be  served 
subject  to  the  provisions  of  25  U.S.C.  288 
and  289.” 

12.  The  final  proposed  policy  dealt 
with  the  need  for  evaluating  the 
implementation  of  the  law  and  read: 

”S  31a.5  Evaluation  of  implementation 
of  Pub.  L.  95-561. 

“The  Director,  Office  of  Indian 
Education  Programs  will  develop 
guidelines  for  evaluating  all  functional 
and  programmatic  responsibilities 
associated  with  Title  XI  of  the 
Education  Amendments  of  1978  (Pub.  L 
95-581).” 

One  concerned  commentor  felt  that 
good  policies  might  just  stay  on  paper  if 
there  were  no  built-in  accountability 
and  proposed  rather  lengthy  language  to 
provide  for  an  afrlrmative  action  plan 
and  a  report  to  Congress  on 
implementation  progress.  The  Task 
Force  agreed.  The  added  language  is 
italicized  below:  31a.5  Evaluation  of 
implementation  of  Pub.  L  95-561. 

'The  Director.  Office  Indian  Education 
Programs,  will  develop  guidelines  for 
evaluating  all  functional  and 
programmatic  responsibilities 
associated  with  Title  XI  of  the 
Education  Amendments  of  1978  (Pub.  L 
95-561).  and  in  the  January  1, 1981 
report,  as  provided  in  Sec.  1136  of  Pub. 

L.  95-561,  include  a  statement  of  the 
specific  progress  toward  implementing 
these  policies. " 

C.  Comments  Not  Adopted 

In  addition  to  the  comments  and 
revisions  already  discussed,  a  number  of 
other  suggestions  were  made  with 
respect  to  the  proposed  regulations 
which  the  Task  Force  chose  not  to 
incorporate. 

1.  One  commentor  felt  the  Mission 
Statement  should  more  strongly 
emphasize  the  special  obligations 
towards  Indians  which  the  United  States 


has  undertaken  and  recommended 
adding  the  following  italicized  language 
to  S  31a.3: 

“Recognizing  the  special  rights  of 
Indian  tribes  and  Alaska  Native  entities 
which  have  arisen  from  the  historical 
relationships  between  them  and  the 
United  States,  the  special  duties  and 
obligations  which  the  United  States  has 
assumed  toward  them  and  their 
members  and  the  unique  govemment-to- 
government  relationship  of  Indian  tribes 
and  Alaska  Native  villages  as  evidenced 
by  the  United  States  Constitution, 

United  States  Supreme  Court  decisions, 
treaties,  federal  statutes,  and  executive 
orders .  .  .”  While  the  Task  Force  had 
no  real  objection  to  the  proposed 
addition,  they  decided  it  would  add 
extra  words  without  really  strengthening 
the  statement  and  opted  not  to  adopt  the 
change. 

2.  One  commentor  suggested  that  in 
paragraph  32.4(x),  Accountability, 
Evaluation  and  f^S,  the  word 
“statistical”  be  deleted  in  reference  to 
the  information  provided  by  the 
management  information  system  since, 
in  fact,  not  all  the  information  the  MIS 
would  provide  would  be  statistical.  In 
consultation  with  the  MIS  Task  Force,  it 
was  decided  not  to  make  the  change,  for 
although  it  was  technically  true,  the 
word  “statistical”  was  being  used  in  a 
broad  sense.  Another  commentor 
recommended  that  the  BIA  “follow 
through”  on  the  MIS  implementation. 

We  agree. 

3.  A  number  of  recommendations 
were  made  regarding  school  board 
composition,  voting  procedures,  etc.  We 
believe  these  issues  will  be  adequately 
addressed  in  the  School  Board 
regulations. 

4.  A  Bureau  employee  requested  more 
specificity  on  the  direction  of  education 
programs  by  education  personnel  and  on 
how  construction  policies  would  be 
carried  out.  We  believe  the 
implementation  procedures  do  not 
properly  belong  in  Policies  and  will  be 
addressed  by  the  Functions  Task  Force. 
Bureau  manuals,  etc.  This  same  issue 
was  raised  in  regard  to  accounting 
procedures,  student  transfers,  facilities 
for  early  childhood  programs, 
responsibility  for  determining  what  an 
innovative  or  exemplary  program  is,  and 
procedures  for  Tribal  input  into  decision 
making.  Again,  the  Task  Force  on 
Policies  believes  that  procedural  matters 
need  to  be  treated  separately. 

5.  A  BIA  school  board  pointed  out  a 
problem  with  paragraph  31a.4(a)(l). 
Policy  Making,  which  reads: 

“Assure  that  no  new  policy  shall  be 
established  nor  any  existing  policy 
changed  or  modified  without 


consultation  with  affected  Tribes  and 
Alaska  Native  Government  entities.” 

They  believe  that  requiring .  .  . 
“consultation  with  affected  Tribes .  . 
could  become  an  excuse  for  never 
changing  any  policies  since  the 
procedure  would  be  so  tedious.  The 
Task  Force  acknowledged  this  as  a 
potential  problem  if  such  consultation 
were  carried  to  an  extreme  degree,  but 
chose  to  leave  the  requirement  as 
written. 

6.  One  commentor  wrote  that  the 
requirement  of  paragraph  31a.4(l) 
pertaining  to  a  program  of  research 
should  be  carried  out  by  Indian 
researchers.  The  Task  Force  did  not 
adopt  this  change,  believing  that  such  a 
decision  should  be  left  to  tribes. 

7.  Two  groups  requested  that  language 
be  added  throughout  the  regulations  to 
apply  speciHcally  to  education  of  the 
handicapped,  in  regard  to  both  programs 
and  facilities.  This  was  considered. 
However,  regulations  are  currently 
being  written  to  govern  the 
implementation  of  P.L  94-142  in  Bureau 
and  tribally  contracted  schools  and  are 
scheduled  for  publication  in  September. 
We  have  been  assured  that  these  will 

^  address  all  the  specific  concerns  of  the 
commentors. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

The  primary  authors  of  this  document 
were  members  of  Task  Force  No.  9 
which  was  established  to  develop  the 
regulations  headed  by  Ms.  Elizabeth 
Holmgren,  Office  of  Indian  Education 
Programs.  Washington,  D.C.  (202)  343- 
3151  and  Ms.  Patricia  Locke.  National 
Tribal  Chairman’s  Association,  Boulder. 
Colorado,  (303)  447-0701. 

Subchapter  E  of  Chapter  1  of  Title  25 
of  the  Code  of  Federal  Regulations  is 
amended  by  the  addition  of  a  new  part 
to  read  as  follows: 

PART  31a— INDIAN  EDUCATION 
POLICIES 

Sec. 

31a. 1  Purpose  and  scope. 

31a.2  Definitions. 

31a. 3  Mission  statement. 

31a.4  Policies. 

31a.5  Evaluation  of  implementation  of  Pub. 

L  95-561. 

Authority. — Sec.  1130  and  1133  of  Title  XI 
of  the  Education  Amendments  of  1978  (92 
Stat.  2143,  2321  and  2325,  Pub.  L  95-561;  25 
U.S.C.  2010  and  2013). 

§  31a.1  Purpose  and  scops. 

The  purpose  of  this  Part  is  to  state  the 
policies  to  be  followed  by  all  schools 
and  education  programs  under  the 
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jurisdiction  of  the  Bureau  of  Indian 
Affairs.  Contract  schools  operated  by 
Indian  Tribes  or  Alaska  Native  entities 
may  develop  their  independent  policies, 
consistent  with  contractual  obligations, 
or  adhere  to  these.  The  adherence  to  the 
appropriate  policies  shall  reflect  the 
best  interests  of  the  student,  the  Federal 
government,  the  Tribes  and  Alaska 
Native  entities,  and  shall  be  based  on 
educationally  sound  judgment  _ 

I  SlaJ  Definitions. 

As  used  in  this  Part  the  term: 

(a)  “Agency  School  Board”  means  a 
body,  the  members  of  which  are 
appointed  by  the  school  boards  of  the 
schools  located  within  such  agency,  and 
the  number  of  such  members  shall  be 
determined  by  the  Director  in 
consultation  with  the  affected  Tribes  or 
Alaska  Native  entities  except  that,  in 
agencies  serving  a  single  school,  the 
school  board  of  such  school  shall  fulfill 
these  duties. 

(b)  “Alaska  Native”  means  an  Indian, 
Eskimo,  or  Aleut  who  is  a  member  of  an 
Alaska  Native  entity. 

(c)  “Alaska  Native  Entity”  means  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat. 
688;  43  U.S.C.  1801  et  seq.). 

(d)  “Alaska  Native  Village”  means 
any  Native  village  as  defined  in  section 
3(c)  of  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  689: 43  U.S.C. 
1602  (c)). 

(e)  “Boarding  School",  hereinafter 
referred  to  as  “residential  school”, 
means  a  Bureau  school  offering 
residential  care  and  support  services  as 
well  as  an  academic  program. 

(0  “Bureau”  means  the  Bureau  of 
Indian  Affairs  of  the  Department  of  the 
Interior. 

(g)  “Consultation”  means  a  conferring 
process  with  Tribes,  Alaska  Native 
entities,  and  Tribal  organizations  on  a 
periodic  and  systematic  basis  in  which 
the  Bureau  and  Department  officials 
listen  to  and  give  effect,  to  the  extent 
they  can,  to  the  views  of  these  entities. 

(h)  “Contract  School”  means  a  school 
(o^er  than  a  public  school)  which  is 
Tribally  operated  and  aided  by  a 
financial  assistance  contract  with  the 
Bureau. 

(i)  “Day  School"  means  a  Bureau 
school  offering  an  academic  program 
and  certain  support  services  such  as 
counseling,  fo^  transportation,  etc.,  but 
excluding  residential  care. 

.  (j)  “Director”  means  the  Director. 
Office  of  Indian  Education  Programs. 
Bureau  of  Indian  Affairs. 

(k)  "Early  Childhood  Education” 
means  comprehensive  education 


activities  with  continuity  of  educational 
approach  for  children  ages  0-8  years 
and  their  familes,  appropriate  for  their 
age,  development,  language  and  cultur8^ 
which  supplement  and  support  usual 
family  responsibilities  for  child  growth 
and  development  They  are  coo^nated 
with,  but  do  not  supplant  existing 
educational,  health,  nutritional,  social 
and  other  necessary  services. 

(l)  “Exceptional  Vacation  Programs" 
mean  the  provision  of  services  to  those 
children  who  are  identified  as 
handicapped  and  have  been  found  to 
meet  the  criteria  of  handicapped  as 
defined  in  Pub.  L  94-142,  and  programs 
for  gifted  and  talented  students. 

(m)  “Indian"  means  a  member  of  an 
Inman  Tribe. 

(n)  “Indian  Organization”  means  any 
group,  association,  partnership, 
corporation,  or  other  legal  entity  owned 
or  controlled  by  a  federally  recognized 
Indian  Tribe  or  Tribes,  or  a  majority  of 
whose  members  are  members  of 
federally  recognized  Indian  Tribes. 

(o)  “Indian  Tribe"  or  ‘Tribe"  means 
any  Indian  Tribe,  band,  nation, 
rancheria.  pueblo,  colony,  or  community 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because  > 
of  their  status  as  Indians. 

(p)  “Local  school  board”,  when  used 
with  respect  to  a  Bureau  schooL  means 
a  body  chosen  in  accordance  with  the 
laws  of  the  Tribe  or  Alaska  Native 
entity  to  be  served  or,  in  the  absence  of 
such  laws,  elected  by  the  parents  of  the 
Indian  children  attending  the  school, 
except  that  in  schools  serving  a 
substantial  number  of  students  fi'om 
different  Tribes  or  Alaska  Native 
entities  the  members  shall  be  appointed 
by  the  governing  bodies  of  the  Tribes 
and  entities  affected;  and.  the  number  of 
such  members  shall  be  determined  by 
the  Director  in  consultation  with  the 
affected  Tribes  and  entities. 

(q)  “Post-Secondary”  education 
means  any  education  program  beyond 
the  age  of  compulsory  education, 
including  higher  education,  career, 
vocational,  and  technical. 

(r)  “Tribal  Organization"  means  an 
organization  composed  of  or  duly 
representing  Tribal  governments  which 
may  be  national  or  regional  in  scope  and 
fimction. 

§  31a.3  Mission  statement 

Recognizing  the  special  rights  of 
Indian  Tribes  and  Alaska  Native  entities 
and  the  unique  govemment-to- 
govemment  relationship  of  Indian 
Tribes  and  Alaska  Native  villages  with 
the  Federal  Government  as  affixed  by 
the  United  States  Constitution,  United 
States  Supreme  Court  decisions. 


treaties,  Federal  statutes,  and  Executive 
Orders,  and  as  set  out  in  the 
Congressional  declaration  in  sections  2 
and  3  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (Pub.  L 
93-638;  88  Stat.  2203;  25  U.S.C.  450  and 
450a),  it  is  the  responsibility  and  goal  of 
the  Federal  government  to  provide 
comprehensive  education  programs  and 
services  for  Indians  and  Alaska  Natives. 
As  acknowledged  in  section  5  of  the 
Indian  Child  Welfare  Act  of  1978  (Pub. 

L  95-608;  92  Sta^  3089;  25  U.S.C.  1901), 
in  the  Federal  Government’s  protection 
and  preservation  of  Indian  Tribes  and 
Alaska  Native  villages  and  dieir 
resources,  there  is  no  resource  more 
vital  to  such  Tribes  and  villages  than 
their  yoimg  people  and  the  Federal 
Government  has  a  direct  interest,  as 
trustee,  in  protecting  Indian  and  Alaska 
Native  children,  including  their 
education.  The  mission  of  the  Bureau  of 
Indian  Affairs.  Office  of  Indian 
Education  Programs,  is  to  provide 
quality  education  opportunities  from 
early  childhood  through  life  in 
accordance  with  the  Tribes’  needs  for 
cultural  and  economic  well-being  in 
keeping  with  the  wide  diversity  of 
Indian  Tribes  and  Alaska  Native 
villages  as  distinct  cultural  and 
governmental  entities.  The  Bureau  shall 
manifest  consideration  of  the  ifdiole 
person,  taking  into  account  the  spiritual, 
mental,  physical  and  cultural  aspects  of 
the  person  within  family  and  Tribal  or 
Alaska  Native  village  contexts. 

§  31a.4  PolldM. 

In  carrying  out  its  Education  mission, 
the  Assistant  Secretary  for  Indian 
Affairs  through  the  Director  shall: 

(a)  Policy  making.  (1)  Assure  that  no 
new  policy  shall  be  established  nor  any 
existing  policy  changed  or  modified 
without  consultation  with  affected 
Tribes  and  Alaska  Native  Government 
entities. 

(2)  Be  guided  in  policy  formulation 
and  funding  priorities,  including  tha 
proposing  and  awarding  of  contracts 
and  grants,  by  periodic  and  systematic 
consultation  with  governing  bodies  of 
Tribes  and  Alaska  Native  entitles. 

(3)  Ensure  that  Indian  Tribes  and 
Alaska  Native  entities  fully  exercise 
self-determination  and  control  in 
planning,  priority-setting,  developmoat. 
management,  operation,  staffing  and 
evaluation  in  all  aspects  of  the 
education  process. 

(4)  Ensure  that  each  agency  or  local 
school  board  shall  be  authorized  and 
empowered  to  function  as  the  policy 
making  body  for  the  school  consistent 
with  the  authority  granted  by  the  tribes 
or  Alaska  Native  entityfias)  served  by 
the  schoolfs). 
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(b)  Student  rights.  Ensure  the 
constitutional,  statutory,  civil  and 
human  rights  of  all  Indian  and  Alaska 
Native  students,  and  respect  the  role  of 
Tribal  judicial  systems  where 
appropriate  including,  for  example, 
ensuring  that  students  have  the  right  to 
be  free  from  cruel  and  unusual 
punishment  and  that  all  disciplinary 
procedures  shall  be  consistent  with 
appropriate  customs  and  practices  of  the 
appropriate  Indian  Tribe  or  Alaska 
Native  village. 

(c)  Equity  funding.  Assure  that 
resources  for  all  education  programs  are 
equitably  distributed  for  the  benefit  of 
all  Indian  and  Alaska  Native  students, 
taking  into  account  special  educational 
needs  where  they  exist,  as  further 
described  in  Part  31h  of  this  Subchapter. 

(d)  Direction  of  programs.  Ensure  that 
the  education  function  be  structured  in 
such  a  manner  that  all  matters  relating 
to  the  operation  of  education  programs 
be  administered  by  or  be  under  the 
direction  of  education  personnel. 

(e)  Respect  for  family.  Promote, 
respect  and  defend  the  cohesiveness 
and  integrity  of  the  family,  and  Tribal 
and  Alaska  Native  community,  as  they 
relate  to  the  educational  and  social 
prerogatives  of  the  Tribes  and  Alaska 
Native  entities. 

(f)  Religious  freedom.  Promote  and 
respect  the  right  to  cultural  practices 
and  religious  freedom  for  all  students, 
consistent  with  Tribal  and  Alaska 
Native  entities’  wishes  and  with  the 
provisions  of  the  American  Indian 
Religious  Freedom  Act  (92  Stat.  469;  Pub. 
L.  95-341;  42  U.S.C.  1996) 

(g)  Tribal  rights  regarding  governing 
bodies  and  planning. 

(1)  Develop  in  consultation  with 
Tribes  and  Alaska  Native  entities  a  plan 
to  include  their  direct  involvement  in 
short  and  long-range  planning  of  Bureau 
operated  post-secondary  schools 
through  the  formation  of  policy  making 
governing  boards. 

(2)  Encourage  and  defend  the  right  of 
the  Tribes  and  Alaska  Native  entities  to 
govern  their  own  internal  affairs  in  all 
matters  relating  to  education,  and  their 
right  to  determine  the  equitable  and 
appropriate  composition  of  governing 
boards  at  Bureau  off-reservation  and 
pcst-secondary  schools. 

(h)  Multilingual  education.  Provide  for 
a  comprehensive  multicultural  and 
multilingual  educational  program 
including  the  production  and  use  of 
instructional  materials,  culturally 
appropriate  methodologies  and  teaching 
and  learning  strategies  that  will 
reinforce,  preserve  and  maintain  Indian 
and  Alaska  Native  languages,  cultures, 
and  histories  which  school  boards. 


Tribes  and  Alaska  Native  entities  may 
utilize  at  their  discretion. 

(1)  Choice  of  school.  Afiord  Indian  and 
Alaska  Native  students  the  opportunity 
to  attend  local  day  schools  and  other 
schools  of  choice  and  the  option  to 
attend  boarding  schools  when  the 
student  and  parent  or  guardian 
determine  it  is  in  the  student’s  best 
interest  and  consistent  with  the 
provisions  of  the  Indian  Child  Welfare 
Act  of  1978  (Pub.  L  95-608)  except  that, 
residential  schools  shall  not  be  used  as 
substitutes  for  providing  adequate  local 
family  social  services.  Each  school  shall 
establish  its  attendance  area  in 
cooperation  with  neighboring  schools. 

(j)  Tribal  education  plans.  Assist 
Tribes  and  Alaska  Native  entities  at 
their  request  in  the  development  of 
Departments  of  Education,  education 
codes,  and  comprehensive  education 
plans. 

(k)  Advocacy  and  coordination.  (1) 
Serve  as  an  advocate  for  Indian  Tribes 
and  Alaska  Native  entities  in  education 
matters  before  the  Federal,  State  and 
local  governments. 

(2)  Assume  an  assertive  role  in 
coordinating  comprehensive  support  for 
Indian  and  Alaska  Native  students 
internally  and  from  other  agencies  in 
education,  mental  and  physical  health, 
juvenile  justice,  job  training,  including 
apprenticeship  programs  and  other 
related  Federal,  State  and  local 
programs  and  services. 

(3)  Serve  as  an  advocate  and  carry  out 
responsibilities  for  Indian  and  Alaska 
Native  students  in  public  and  other  non* 
Bureau  operated  schools  consistent  with 
the  wishes  of  the  appropriate  Indian 
Tribes  and  Alaska  Native  entities, 
particularly  in  regard  to  Impact  Aid 
(Pub.  L  81-874),  Johnson-O’Malley,  and 
all  Elementary  and  Secondary 
Education  Act  programs. 

(l)  Student  assessment.  Establish  and 
maintain  a  program  of  research  and 
development  to  provide  accurate  and 
culturally  specific  assessment 
instruments  to  measure  student 
performance  in  cooperation  with  Tribes 
and  Alaska  Native  entities. 

(m)  Recruitment  of  Indians.  Adopt 
procedures  to  insure  that  qualified 
Indian  and  Alaska  Native  educators  are 
recruited  for  positions  appropriate  to 
their  cultural  background  and 
qualifications. 

(n)  Priorities  in  contracts  and  grants. 
Provide  financial  support  through 
contracts,  grants  or  other  funding 
mechanisms  with  first  priority  given  to 
the  Tribes  and  Alaska  Native  entities. 
Tribal  organizations,  Tribally  controlled 
community  colleges,  and  Indian  or 
Alaska  Native  professional  or  technical 
assistance  organizations  which  have  the 


sanction  of  the  benefitting  Tribes  and 
Alaska  Native  entities. 

(o)  Community  school  concept. 
Promote  the  community  school  concept 
by  encomaging  year  aroimd  multi-use  of 
educational  facilities,  equipment  and 
services  for  Tribal.  Alaska  Native 
village,  and  community  development. 

(p)  Education  close  to  home.  Provide 
day  and  residential  educational  services 
as  close  to  an  Indian  or  Alaska  Native 
student’s  home  as  possible,  except  when 
a  student  elects  to  attend  a  school 
elsewhere  for  specialized  curricular 
offerings  or  services. 

(q)  Tribal  notification  and 
involvement  and  program  flexibility.  (1) 
Notify  Indian  Tribes  and  Alaska  Native 
entities  of  proposed,  pending  or  final 
Federal  legislation,  appropriations. 
Solicitor’s  and  Attorney  General’s 
opinions  and  court  decisions  affecting 
Indian  and  Alaska  Native  education  for 
the  purposes  of  information  and 
consultation,  providing  them  ready 
access  at  the  local  level  to  all 
evaluations,  data  records,  reports  and 
other  relevant  information,  consistent 
with  the  provisions  of  the  Privacy  and 
Freedom  of  Information  Acts. 

(2)  Implement  rules,  regulations, 
procedures,  practices,  and  standards  to 
insure  flexibility  in  the  exercise  of  local 
Tribal  or  Alaska  Native  village  options, 
and  provide  for  input  in  periodic 
reviews,  evaluations,  and  revisions  to 
meet  changing  needs  and  circumstances. 

(r)  Career  and  Higher  Education.  (1) 
Ensure  to  the  extent  possible  that  all 
students  who  choose  to  pursue  career 
and  post-secondary  education,  including 
but  not  limited  to,  undergraduate  and 
graduate  programs,  or  preparation  for 
skilled  trades,  receive  adequate 
academic  or  other  preparation,  at  the 
schools  of  their  choice,  assuring  that 
students  are  provided  adequate  support 
services  to  enable  them  to  meet  their 
educational  goals. 

(2)  Extend  to  Tribes  and  Alaska 
Native  entities  the  prerogative  of 
determining  those  critical  professions 
and  fields  of  study  in  post-secondary 
education  which  are  of  the  highest 
priority  to  meet  their  economic  and 
cultural  goals. 

(s)  Planning,  maintenance  and  use  of 
facilities.  (1)  Ensure  that  the  needs  of 
the  students  and  Tribal  or  Alaska 
Native  community  will  receive  first 
priority  in  the  planning,  design, 
construction,  operation  and 
maintenance  of  Bureau  schools  and 
residential  facilities,  rather  than  other 
considerations,  such  as  ease  of 
maintenance,  and  that  these  facilities 
assure  a  supportive  environment  for 
learning,  living  and  recreation. 
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(2)  Maintain  all  school  and  residential 
facilities  to  meet  appropriate  Tribal, 
State  or  Federal  safety,  health  and  child 
care  standards.  If  a  conflict  exists  in 
these  standards,  the  Federal  standard 
shall  be  followed:  in  the  absence  of  a 
Federal  standard,  the  Tribal  standard 
shall  be  followed.  In  case  of  conflict, 
any  such  Tribal  health  or  safety 
standards  shall  be  no  greater  than  any 
otherwise  applicable  State  standard. 

(t)  Alternative,  innovative  and 
exemplary  programs.  Vigorously 
encourage  and  support  alternative, 
innovative  and  exemplary  programs 
reflecting  Tribal  or  Alaska  Native 
village  speciflc  learning  styles,  including 
but  not  limited  to,  parent-based  early 
childhood  education  programs,  adult 
and  vocational  technical  education, 
library  and  media  services,  special 
education  including  programs  for 
handicapped,  gifted  and  talented 
students,  summer  programs,  and  career 
development 

(u)  Training.  Provide  support  and 
technical  assistance  at  all  levels  for  the 
training  of  duly  sanctioned  Tribal  auid 
Alaska  Native  education 
representatives  involved  in  educational 
decisionmaking,  including  pre-service 
and  in-service  training  for  educators. 

(v)  Tribally  controlled  community 
colleges.  Assist  Tribes  and  Alaska 
Natives  in  their  planning,  designing, 
construction,  operation  and 
maintenance  of  Tribally  controlled 
community  colleges,  consistent  with  all 
appropriate  legislation.  (See  Part  33  of 
this  Subchapter.) 

(w)  Equal  opportunity.  Establish  and 
enforce  policies  and  practices  to 
guarantee  equal  opportunity  and  open 
access  to  all  Indian  and  Alaska  Native 
students  in  all  matters  relating  to  their 
education  programs  consistent  with  the 
provisions  of  the  Privacy  and  Freedom 
of  Information  Acts. 

(x)  Accountability,  evaluation  of  MIS. 
(1)  Enforce  a  strict  standard  of  fiscal, 
programmatic  and  contract 
accountability  to  the  Tribes  and  Alaska 
Native  entities  and  assist  them  in  the 
development  of  their  own  standards  of 
accountability  and  carry  out  annual 
evaluations  of  all  Bureau-operated  or 
funded  education  programs. 

(2)  Provide  and  make  available  a 
computerized  management  information 
system  which  will  provide  statistical 
information  such  as,  but  not  limited  to. 
student  enrollment,  curriculiim,  staff, 
facilities,  student  assessments  and 
related  educational  information. 

(y)  Accreditation.  (1)  Encourage  and 
assist  all  Bureau  and  contract  schools  to 
attain  appropriate  State,  regional.  Tribal 
or  national  accreditation. 


(2)  Assist  and  promote  the 
establishment  of  Indian  regional  and/or 
national  accrediting  associations  for  all 
levels  of  Indian  Education. 

(z)  Eligibility  for  services.  Serve 
In^an  and  Ala^a  Native  students  who 
are  recognized  by  the  Secretary  of  the 
Interior  as  eligible  for  Federal  services, 
because  of  their  status  as  Indians  or 
Alaska  Natives,  whose  Indian  blood 
quantum  is  degree  or  more.  In  die 
absence  of  other  available  facilities, 
children  of  non-Indian  Bureau  personnel 
or  other  non-eligibles  may  be'  served 
subject  to  the  provisions  of  25  U.S.C.  288 
and  289. 

(aa)  Appropriations.  Aggressively 
seek  sufficient  appropriations  to  carry 
out  all  policies  herein  established 
subject  to  the  president's  budget  and  the 
Department's  budgetary  process. 

§  31a.S  Evaluation  of  Implemantation  of 
Pub.  L  95-561. 

The  Director.  Office  Indian  Education 
Programs  Will  develop  guidelines  for 
evaluating  all  functional  and 
programmatic  responsibilities 
associated  with  litle  XI  of  the 
Education  Amendments  of  1978  (Pub.  L 
95-561),  and  in  the  January  1, 1981 
annual  report,,  as  provided  in  section 
1136,  of  Pub.  L  95-561  include  a 
statement  of  the  speciflc  program 
toward  implementing  these  policies. 

Rick  C.  Lavis, 

Deputy  Assistant  Secretary,  Indian  Affairs. 

(FR  Doc.  7»-310m  Piled  lO-S-TS;  8:45  am] 
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25  CFR  Part  31b 

Transfer  of  Indian  Education 
Functions 

October  2, 1979. 

AGENCY:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 

ACTION:  Final  rule. 

SUMMARY:  Beginning  on  page  29834  of 
the  May  22, 1979,  F^eral  Register  (44  FR 
29834),  there  was  published  a  notice  of 
proposed  rulemaking  to  add  a  new  Part 
31b  to  Chapter  1.  Subchapter  E,  of  Title 
25  of  the  Code  of  Regulations.  Part  31b, 
Transfer  of  Indian  Education  Functions, 
changes  the  line  authority  for  the 
administration  of  the  education  program 
and  functions  of  the  Bureau  of  Indian 
Affairs  and  prescribes  regulations  to  be 
followed  in  transferring  control  over 
Agency  and  Area  education  functions 
from  the  Commissioner  of  Indian  Aflairs 
to  the  Director.  Office  of  Indian 
Education  Programs  and  his/her 
subordinates.  These  changes  are 
required  by  sections  1126  and  1127  of 


the  Education  Amendments  of  1978 
(Pub.  L  95-^:  25  U.S.C.'  2006). 
EFFECnvi  date:  November  8. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rick  C.  Lavis,  Deputy  Assistant 
Secretary,  Department  of  the  Interior, 
18th  and  C  Streets,  NW.,  Washington, 
D.C.  20240,  (202)  343-7163. 
SUPPUUIENTARY  RITORMATION:  The 
authority  to  issue  regulations  is  vested 
in  the  Secretary  of  the  Interior  by  5 
U.S.C.  301  and  sections  463  and  465  of 
the  Revised  Statues  (25  U.S.C.  2  and  9) 
and  redelegated  to  the  Assistant 
Secretary  for  Indian  Affairs  by  209  DM 
8. 

On  May  22, 1979,  the  Bureau  of  Indian 
Affairs  published  a  proposed  rule  on  the 
Transfer  of  Indian  IMucation  Functions 
from  the  control  of  the  Commissioner  of 
Indian  Affairs  to  the  Director,  Office  of 
Indian  Education  Programs  with  further 
redelegations  to  the  Area  Education 
Directors,  to  the  Agency' 
Superintendents  for  Education,  or 
Presidents  of  a  Bureau  of  Indian  Affairs 
post-secondary  institution.  The  public 
was  invited  to  offer  comments  on  the 
proposed  rule  dociunent  on  or  before 
June  21, 1979.  Numerous  public 
comments  were  received.  Each  of  the 
comments  was  carefully  reviewed  and 
evaluated  by  Task  Force  No.  4. 
constituted  by  the  Assistant  Secretary — 
Indian  Affairs  to  oversee  the 
preparation  of  these  regulations.  The 
comments  were  then  categorized  and 
either  adopted  or  not  adopted  according 
to  the  evaluation  made  by  the  Task 
Force. 

A.  Comments  Adopted 

1.  In  the  Table  of  Contents  for  Part 
31b,  §  31b.5  was  changed  from  "Area 
Education  Program  Functions"  to  read 
"Area  Education  Functions".  Section 
31b.6  was  also  changed  from  "Agency 
Education  Programs  Fimctions”  to  read 
"Agency  Education  Functions".  These 
changes  were  made  to  clarify  the 
content  areas  involved. 

2.  "Early  Childhood”  definition  in 

$  31b.l  paragraph  (b)  is  changed  to  read 
“0  to  5  years  old”  so  that  Kindergarten  is 
included  within  the  designation  of  early 
childhood  education. 

3.  The  term  “Kindergarten”  is  moved 
from  S  31b.l  paragraph  (c)  to  S  31b.l(b) 
as  Kindergarten  is  widely  accepted  as 
early  chil^ood  education. 

4.  The  deflnition  of  "Post-Secondary" 
in  S  31b.l  paragraph  (f)  is  re-defined  to 
include  all  programs  provided  for 
persons  past  the  age  for  compulsory 
education. 

5.  “Adult  Education”  as  previously 
deflned  in  §  31b.l  paragraph  (d)  is 
eliminated  from  the  proposed 
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regulations  and  included  in  the 
definition  for  "Post-Secondary"  in 
§  31b.l  paragraph  (f). 

0.  The  term  "Agency”  is  added  to  the 
definitions  under  S  31b.l  paragraph  (a) 
to  clarify  its  use  in  the  body  of  the 
regulation  Part. 

7.  The  phrase  "Personnel  Directly  and 
Substantially  Involved  in  Education”  is 
defined  in  Section  31b.l  paragraph  (e)  to 
provide  clarity  for  its  use  in  the 
Regulation. 

8.  The  term  "Operating  Level”,  as 
used  in  the  proposed  regulation, 
appeared  to  be  too  vague  to  many 
readers.  Therefore,  "Operating  Level”  is 
defined  in  $  31b.l(d)  to  clarify  its 
meaning  further. 

9.  In  §  31b.2  paragraph  (d)  the  word 
“directly”  is  removed.  This  deletion 
provides  the  Director  the  flexibility 
consistent  with  his/her  authority  to  re¬ 
delegate  functions  to  appropriate  levels 
of  administration  and  control. 

10.  Section  31b.2  paragraph  (c)  is 
amended  to  specify  the  Idnds  of  services 
to  be  provided  and  their  recipients. 

11.  Section  31b.2  paragraph  (e)  is 
revised  to  substitute  the  word  "include" 
in  place  of  "be  limited”  to  clarify  the 
text.  Also,  the  modifying  word 
“education”  is  inserted  before  “contract 
operations”  to  clarify  the  procurement 
service  more  exactly.  And,  the  final 
sentence  is  deleted  from  “The  .  .  . 
Manual,”  as  it  is  considered  irrelevant 
to  the  context  of  the  paragraph  on  Area 
Office  functions.  The  substance  of  the 
deleted  sentence  is  included  in  §  31b.2 
paragraph  (d)  as  a  function  of  the 
Director,  Office  of  Indian  Education 
Programs. 

12.  The  heading  of  §  3lb.5  is  changed 
to  read  “Area  Education  Functions”. 

13.  Section  31b.5  is  amended  by 
adding  the  word  “Education”  prior  to 
“Contract  operations"  to  be  more 
specific  in  the  language. 

14.  The  heading  §  31b.6  is  changed  to 
read  “Agency  Education  Functions.” 

15.  Additional  clarifying  language  is 
added  to  §  31b.6  to  ensure  that  those 
functions  described  as  Area 
responsibilities  and  currently  operated 
at  ^e  Agency  level  shall  continue  to 
provide  educational  services  at  the 
Agency  level.  Section  31b.6  is  further 
extended  by  adding  “25  CFR  Part  31a" 
after  the  term  “Exceptional  Education 
Programs." 

16.  Section  31b.7  paragraph  (b)(lKiii) 
is  rewritten  to  eliminate  vagueness  in 
the  final  regulations  with  regards  to  the 
Education  Office  Director.  Action  31b.7 
paragraph  (b)(1)  is  also  modified  to 
include  BIA  post-secondary  institutional 
personnel. 

17.  Section  3lb.7  paragraph  (b)(2)(i)  is 
deleted  from  its  present  placement  and 


placed  under  §  31b.7  paragraph  (a)  as 
addition  (3)  with  the  same  text. 
Modification  and  change  in  this  section 
places  authority  to  effect  coordination  of 
support  services  at  the  proper  level  in 
the  Assistant  Secretary's  Office. 

18.  Section  31b.9  is  amended  to 
substitute  the  phrase  “prepare  and 
promulgate"  in  place  of  “draft”  where 
the  latter  word  first  appears.  This 
change  was  made  to  define  more 
stronj^y  the  role  and  responsibility  of 
the  Education  Office  Director  under  this 
part.  Also,  the  word  “prepared”  is 
substituted  for  “drafted”  in  the  section 
for  the  same  reason. 

B.  Comments  Not  Adopted 

1.  One  commenter  felt  contracted 
education  programs  should  continue  to 
be  a  part  of  the  trust  functions  of  the 
BIA.  The  Bureau  feels  the  regulations  do 
not  alter  the  BIA  trust  function 
responsibility. 

2.  Several  comments  were  received 
expressing  a  desire  for  tribal  review  and 
approval  of  changes.  This  tribal  concern 
is  addressed  in  §  31a.4  of  Part  31a  of  this 
Subchapter. 

3.  Some  of  the  comments  received 
regarding  changes  in  definitions  were 
not  considered  due  to  lack  of  clarity  in 
the  proposed  language  changes,  and  due 
to  lack  of  justification.  The  Bureau  feels 
that  all  unchanged  definitions  are 
necessary  and  are  clearly  written. 

4.  One  commentor  asked  for  a 
clarification  of  the  relationship  of 
Assistant  Area  Directors  for  Education 
to  Area  Office  Directors.  The  Bureau 
describes  this  relationship  in  §  31b.2(d). 

5.  Two  commentors  requested  further 
delineation  and  clarification  of  the 
functions  of  the  Agency  Superintendent 
for  education.  The  Bureau  feels  the 
Superintendent’s  function  is  adequately 
defined  in  §$  31b.2(c).  and  31b.7(b)(l)(ii) 
and  S  §  31b.4  and  31b.6.  More  detailed 
delineation  of  the  role  of  the  Agency 
Superintendent  for  education  will  be 
provided  in  the  Bureau  of  Indian  Affairs 
Manual  (BIAM). 

6.  Several  comments  were  received 
regarding  the  need  to  describe  the 
function  of  the  Office  of  Indian 
Education  Programs.  It  is  the  Bureau’s 
position  that  this  function  is  currently 
described  in  {  S  31b.7(2)(b),  31b.2(b,c&d), 
and  S§  31b.4  and  31b.9. 

7.  One  commentor  feels  the  wording  in 
Section  31b.2  needs  to  be  more 
understandable.  The  Bureau  feels  this 
Section  is  clear,  as  written.  The  same 
commentor  requested  more  specific 
language  regarding  the  supervision  of 
program  operations.  This  request  was 
not  considered  on  the  basis  that  this 
type  of  detail  will  be  provided  in  the 


Bureau  of  Indian  Affairs  Manual 
(BIAM). 

8.  There  were  several  comments 
suggesting  Area  and  Agency  offices  be 
given  sufficient  flexibility  to  develop 
innovative  programs  for  Indian  children. 
The  Bureau  provides  for  this  flexibility 
as  described  in  §  31a.4  paragraph  (t)  of 
Part  31a  and  S  31b.4  of  this  Part. 

9.  One  commentor  recommended  that 
Special  Education  responsibilities  be 
assigned  either  to  an  Area  or  Agency 
office  and  that  administrative 
responsibilities  for  these  programs  be 
specified  in  the  Bureau  of  Indian  Affairs 
Manual.  The  Bureau  disagrees  with 
these  comments  on  the  basis  that 
redelegation  of  education  program 
responsibilities,  including  Special 
Education,  is  already  permitted  in  the 
regulations.  Sections  31b.2,  31b.5,  and 
31b.6  require  the  Department  of  the 
Interior  to  provide  full  educational 
services  to  the  handicapped  in 
accordance  with  Pub.  L.  94-142. 

10.  One  commentor  expressed  a 
conflict  in  language  between  §  31h.54 
paragraph  (b)  and  S  31b.2  paragraph  (e) 
as  they  relate  to  contract  operations. 

The  Bureau  does  not  feel  these 
paragraphs  are  in  conflict  since  §  31h.54 
paragraph  (b)  refers  specifically  to  the 
appointment  of  entitlement  and  not  to 
contracts  in  general. 

11.  A  comment  requested  the 
Assistant  Secretary — Indian  Affairs 
delegate  functions  to  other  than  the 
Director  of  Indian  Education  Programs. 
This  comment  was  rejected  since  it  is 
contrary  to  the  language  in  Pub.  L  95- 
561. 

12.  Several  comments  were  received 
concerning  the  retention  of  the  Area 
Education  Office  as  proposed  in  the 
regulations  imder  S  31b.5.  Comments 
ranged  from  elimination  of  the  Area 
function  to  complete  agreement  with  the 
function  as  proposed.  More  comments 
were  received  favoring  the  retention  of 
the  Area  Office.  No  action  is  taken  by 
the  Bureau  to  eliminate  the  Area  Office 
function,  since  this  is  a  management 
prerogative  of  the  Bureau  of  Indian 
Affairs. 

13.  One  commentor  wanted  the 
function  of  the  Area  Office  to  include 
the  authority  to  supervise,  monitor,  and 
evaluate  Agency  education  offices  and 
school  programs.  The  Bureau  feels  that 
the  flexibiUty  to  consider  this  language 
is  provided  in  the  proposed  regulations. 
’Therefore,  the  specific  language 
proposed  by  this  commentor  was  not 
considered. 

14.  One  commentor  reconunended  that 
Higher  Education,  Adult  Education,  and 
Jotoson-O’Malley  for  contracted  schools 
be  delegated  to  the  Agency  level.  The 
Bureau  has  delegated  the  responsibility 
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of  those  functions  to  the  Area  level 
primarily  for  those  Agencies  lacking 
adequate  education  personnel.  Thd'se 
Agencies  cmrently  administering  those 
programs  will  continue  to  operate. 
Fur&er,  the  Director,  OfRce  of  Indian 
Education  Programs,  under  §  31b.7(b) 
shall  review  periodically  Area  Office 
education  activities  to  determine  when 
appropriate  redelegation  of  Higher 
Education.  Adult  ^ucation,  and/or 
Johnson-O'Malley  program 
administration  can  be  made  to  the 
Agency  level. 

15.  One  commentor  recommended  that 
the  Area  and  Agency  Offices  be  given 
the  flexibility  to  develop  innovative 
vocational  special  and  bilingual 
programs  for  Indian  children.  The 
Bureau  feels  that  this  particular 
recommendation  is  addressed  in  S  31a.4. 

16.  Hie  Navajo  Area  Office 
recommended  that  the  Bureau  establish 
and  implement  direct  line  authority 
which  will  parallel  the  established 
Navajo  Tribal  line  authority;  that  line  of 
authority  being  from  the  Director.  Office 
of  Indian  Education  Programs  to  the 
Assistant  Director  of  Education,  Navajo 
Area  Office  to  the  tive  Agency  School 
Superintendents.  The  Bureau  feels  that 
this  is  adequately  addressed  imder 

8  31b.7. 

17.  One  commentor  proposed  that 
8  31b.S  be  amended  to  include  the 
responsibility  for  assuring  that  schools 
meet  accreditation  standards.  The 
Bureau  feels  that  8  31b.7(b)(ii) 
adequately  addresses  this  concern. 

18.  One  commentor  recommended  that 
the  regulations  for  8  31b.e  be  reworded 
so  as  to  delineate  specific  responsibility 
of  the  Agency  to  the  schools.  The 
commentator  felt  that  there  was  a  need 
to  separate  the  Agency  and  schools 
responsibility  for  personnel  and  for 
programs.  The  Bureau  believes  that 

8  31b.7  accomplishes  this,  and  will  be 
further  supplemented  by  the  Bureau  of 
Indian  Affairs  Manual  (BIAM). 

19.  Navajo  Area  Office  recommended 
that  peripheral  dormitory  operations 
should  be  deleted  from  tiie  Agencies  and 
included  under  Area  Education 
functions.  The  Bureau  feels  that  8  31b.6, 
as  rewritten,  adequately  addresses  this 
issue. 

20.  One  commentator  recommended 
that  the  functions  of  the  Office  of  Indian 
Education  Programs  be  defined.  It  is  the 
opinion  of  the  Bureau  that  the  functions 
of  the  Office  are  clearly  defined  in 

8  31b.7(b). 

21.  Comments  were  received 
addressing  the  issue  of  direct  control 
from  the  Office  of  Indian  Education 
Programs  to  individual  school’s  local 
school  boards.  These  comments 
reflected  the  opinion  that  Area  and 


Agency  Offices  should  have  technical 
assistance  functions  only.  The  Bureau 
feels  that  these  recommendations  would 
only  broaden  an  already  extended  span 
of  control 

22.  One  commentor  expressed  the 
concern  that  the  Navajo  Area  Food 
Service  is  the  only  service  that  serves 
more  than  one  area.  The  Bureau  feels 
that  this  concern  is  addressed  under 
8  31b.S. 

23.  One  commentor  recommended  that 
the  words  “serving  more  than  one 
Agency”  should  be  included  following 
“where  no  education  personnel  are 
assigned,  contract  operations,".  The 
Bureau  rejects  this  additional  language 
as  those  word^  are  already  included 
following  “contract  operations,  and 
those  education  programs. . 

24.  One  cpmmentor  suggested  that  a 
phrase  be  added  specifying  that  the 
implementing  procedures  be  completed 
at  the  earliest  practicable  time  and  in  no 
event  later  than  six  months  from  the 
issuance  of  these  rules.  The  Bureau  had 
included  that  language  in  the  original 
proposed  rules:  such  language  was 
subsequently  stricken  as  being  too 
restrictive. 

25.  One  comment  was  received 
suggesting  that  the  personnel  function 
be  under  the  Director.  Office  of  Indian 
Education  Programs.  This  coment  was 
not  considered  as  personnel  is  a  support 
service  to  the  entire  Bureau  operation. 
The  provision  of  support  services  for 
education  is  described  in  8  31b.7(a)(3). 
and  8  31b.9. 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14.  The 
primary  authors  of  this  document  are 
Richard  Whitesell  and  Suzy  Erlich,  Co* 
Chairpersons,  Pub.  L  95-561 
Implementation  Task  Force  No.  4  (406) 
678-4700— WhiteseH  or  (202)  63&-2287— 
Erlich. 

Subchapter  E  of  Chapter  1,  Title  25  of 
the  Code  of  Federal  Regulations  is 
amended  by  the  addition  of  a  new  part 
to  read  as  follows: 

PART  31b— TRANSFER  OF  INDIAN 
EDUCATION  FUNCTIONS 

Sec. 

31b.l  Definitions. 

3lb.2  Policy. 

31b.3  Delegation  of  authority. 

31b.4  Redelegation  of  authority. 

31b.5  Area  Education  functions. 

31b.e  Agency  Education  functions. 

31b.7  Implementing  procedures. 

31b.8  Realignment  of  Area  and  Agency 

Offices. 

31b.9  Development  of  procedures. 

31b.l0  Issuance  of  procedures. 


Authority:  Sec.  1126  Pub.  L  95-561, 
Education  Amendments  of  1976  (92  Stat  2143, 
2391;  25  U.S.C  2006). 

831  b.1  Dafimtiona 

(a)  “Agency”  means  that 
organizational  unit  of  the  Bureau  which 
provides  direct  services  to  the  governing 
body  or  bodies  and  members  of  one  or 
more  specified  Indian  Tribes. 

(b)  “Early  Childhood”  means 
education  activities  serving  the  0  to  8 
year  old  child,  including  pre-natal  child 
care,  kindergarten,  homebase, 
homebound,  and  special  education 
programs. 

(c)  “Elementary  and  Secondary 
Education”  means  those  programs 
serving  the  child  from  grade  one  through 
grade  twelve. 

(d)  “Operating  Level”  means  the 
organizational  level  at  which  direct 
educational  services  are  pe^ormed. 

(e)  “Personnel  Directly  and 
Substantially  Involved”  means  those 
persons  who  provide  services  which 
affect  the  operation  of  Indian  education 
programs,  including  (but  not  limited  to) 
school  or  institution  custodial  or 
maintenance  personnel,  and  whose 
services  for  Indian  education  programs 
require  the  expenditure  of  at  least  51 
percent  of  the  employee’s  working  time. 

(f)  “Post-Secondary”  means  education 
programs  that  are  provided  for  persons 
past  the  age  for  compulsory  education  to 
include  continuing  education,  higher 
education,  undergraduate  and  graduate, 
career  and  adult  education.  As  used  in 
this  Acl  the  term  Post-Secondary  shall 
include  those  Bureau  of  Indian  Affairs 
programs  operated  at  Southwestern 
Indian  Polytechnic  Institute,  the  Institute 
of  American  Indian  Arts,  and  Haskell 
Indian  Junior  College,  and  those 
operated  at  Tribally  controlled 
community  colleges  imder  Pub.  L  95- 
471. 

8  31b.2  Policy. 

It  is  the  policy  of  the  Department  of 
the  Interior  that: 

(a)  Indian  control  of  Indian  affairs  in 
all  matters  relating  to  education  shall  be 
facilitated. 

(b)  Authority  to  perform  education 
functions  shall  be  delegated  directly 
from  the  Assistant  Secretary — ^Indian 
Affairs  to  the  Director,  Office  of  Indian 
Education  Programs. 

(c)  Administrative  authority  shall  be 
compatible  with  program  authorities; 
and.  both  shall  be  delegated  to  the 
operating  level  to  assure  efficient  and 
effective  delivery  of  education  services 
to  Indian  children,  youth,  and  adults. 

(d)  The  Director,  Office  of  Indian 
Education  Programs  shall  supervise  the 
operation  of  Indian  education  program 
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personnel  at  the  Arena,  Agency,  and  the 
three  Bureau  of  Indian  Affairs  post¬ 
secondary  institutions. 

(e)  Indian  Education  program 
functions  to  be  performed  at  the  Area 
office  level  shall  include  those  dealing 
with  higher  education.  Johnson- 
O’Malley  aid  to  non-Bureau  schools,  off- 
reservation  boarding  schools,  those 
education  program  operations  serving 
tribes  ffom  more  than  one  Agency 
except  those  at  the  three  post-secondary 
institutions,  on-reservation  education 
functions  located  at  an  Agency  where 
no  educational  personnel  are  assigned, 
education  contract  operations,  and  adult 
education. 

S  31b.3  Delegation  of  authority. 

The  administrative  and  programmatic 
authorities  of  the  Assistant  Secretary — 
Indian  Affairs  pertaining  to  Indian 
education  functions  shall  not  be 
delegated  to  other  than  the  Director, 
Office  of  Indian  Education  Programs. 

The  Assistant  Secretary  shall  publish 
delegations  of  authorites  to  the  Director 
in  the  Bureau  of  Indian  Affairs  Manual 
after  the  effective  date  of  these 
regulations. 

S  31b.4  Rodelogation  of  authority. 

The  authorities  of  the  Assistant 
Secretary — ^Indian  Affairs  as  delegated 
to  the  Director,  Office  of  Indian 
Education  Programs  may  be  redelegated 
by  the  Director  to  a  Brireau  of  Indian 
Affairs  Agency  Superintendent  for 
Education,  to  a  Bureau  Area  Education 
Programs  Director,  or  to  a  President  of  a 
Bureau  of  Indian  Affairs  post-secondary 
education  institution. 

§  31bJ  Area  aducation  functiona. 

A  Bureau  Area  Education  Programs 
Director  shall  perform  those  Bureau  of  • 
Indian  Affairs  education  functions 
related  to  Johnson-O'Malley  aid  to  non- 
Bureau  schools,  higher  education. 

Bureau  peripheral  dormitories,  adult 
education,  off-reservation  residential 
schools,  on-reservation  functions 
located  at  an  Agency  where  no 
education  personnel  are  assigned, 
education  contract  operations,  and  those 
education  program  operations  serving 
Tribes  from  more  than  one  Agency, 
except  those  of  the  Bureau's  post¬ 
secondary  institutions. 

S  31b.6  AgaiKy  aducation  functions. 

A  Bureau  Agency  Superintendent  for 
Education  shall  perform  those  education 
functions  related  to  elementary  and 
secondary  education,  early  childhood 
education,  peripheral  dormitories  which 
have  been  supervised  prior  to  Pub.  L 
95-^1,  and  exceptiond  education 
programs  as  defined  in  25  CFR  Part  31a. 


'This  Section  shall  not  be  construed  to 
remove  higher  education,  adult 
education  and/or  Johnson-O’Malley 
programs  currently  administered  at  the 
Agency  level.  FurAer,  the  Director 
under  the  authority  of  S  31b.4  will 
periodically  review  Area  programs  such 
as  higher  education,  adult  education,  ^ 
and  Johnson-O’Malley  for  consideration 
to  assign  to  Agency  level  administration. 

§  31b.7  Implementing  procedures. 

(a)  The  Assistant  Secretary — Indian 
Affairs  shall: 

(1)  Implement  the  transfer  for  Indian 
education  functions  from  the  jurisdiction 
of  Agency  Superintendents  and  Area 
Office  Directors  to  the  Director.  Office 
of  Indian  Education  Programs. 

(2)  Modify  existing  descriptions  of 
positions  for  Area  Office  Directors, 
Agency  Superintendents,  and  all  other 
personnel  directly  and  substantially 
involved  with  the  provisions  of 
education  services  by  the  Bureau  of 
Indian  Affairs. 

(b)  The  Director.  Office  of  Indian 
Education  Programs  shall; 

(1)  For  Area,  Agency,  and  Bureau  of 
In^an  Affairs  postsecondary 
institutional  personnel: 

(i)  Properly  list  the  duties  of  each 
employee  required  to  perform  functions 
redelegated  by  the  Director; 

(ii)  Define  the  responsibilities  for 
monitoring  and  evaluating  education 
programs:  and 

(iii)  Exercise  supervision  of  these 
employees. 

(3)  Define  responsibilities  for 
employees  providing  technical  and 
coordinating  assistance  for  support 
services  to  the  Director,  Office  of  Indian 
Education  Programs  and  his/her 
subordinates,  including  procurement, 
contracting,  personnel,  and  other 
administrative  support  areas. 

S  31b.8  Realignment  of  area  and  agency 
offices. 

The  Assistant  Secretary — Indian 
Affairs  shall  implement  Bureau  of  Indian 
Affairs  Area  Office  and  Agency  Office 
reorganizations  required  to  structure 
these  offices  consistent  with  education 
program  activities  to  be  undertaken  at 
those  levels. 

S  31b.9  Development  of  procedures. 

’The  Director,  Office  of  Indian 
Education  Programs  shall  prepare  and 
promulgate  procedures  to  govern  the 
provision  of  support  services  by  the 
Bureau  of  Indian  Affairs  for  the 
education  function.  These  procedures 
shall  be  consistent  with  existing  laws, 
regulations.  Executive  Orders,  and 
Departmental  policies  governing 
administrative  support  services.  These 


provisions  shall  be  prepared  in 
consultation  with  those  personnel 
within  the  Bureau  of  Indian  Affairs  who 
are  responsible  to  the  Commissioner  of 
Indian  Affairs  for  providing  support 
services. 

S  31b.10  Issuance  of  procedures. 

The  Assistant  Secretary — ^Indian 
Affairs,  directly  or  throu^  the 
Commissioner  of  Indian  Affairs,  shall 
issue  procedures  in  the  Bureau  of  Indian 
Affairs  Manual  governing  the  provision 
of  support  services  to  the  Bureau’s 
Education  Office  function. 

Rick  C  Lavis, 

Assistant  Secretary — Indian  Affairs. 
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